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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

Plaintiff-Respondent,
V.

ROBERT MANUEL CERINO,

)

NO. 43301

)
)
)
)

Bannock County Case No.
CR-2014-9962

)

)
)

Defendant-Appellant.

RESPONDENT'S BRIEF

________________ )

Has Cerino failed to establish that the district court abused its discretion either by
imposing a unified sentence of 10 years, with five years fixed, upon his guilty plea to
kidnapping in the second degree, or by denying his Rule 35 motion for reduction of
sentence?

Cerino Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Cerino pied guilty to kidnapping in the second degree and the district court
imposed a unified sentence of 10 years, with five years fixed. (R., pp.138-43.) Cerino
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timely appealed from the judgment of conviction and timely filed a Rule 35 motion for
reduction of sentence, which the district court denied. (R., pp.145-46, 149-52, 160-61.)
Cerino asserts his sentence is excessive in light of his alcoholism. (Appellant's
brief, pp.4-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant's entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement.

kL.

(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution.

kL.

The maximum prison sentence for kidnapping in the second degree is 25 years.
I.C. § 18-4504.

The district court imposed a unified sentence of 10 years, with five

years fixed, which falls well within the statutory guidelines.

(R., pp.138-43.)

At

sentencing, the state addressed the serious nature of Cerino's crime in this matter, the
potential for lethal harm to his victims had they not escaped, and Cerino's failure to
accept responsibility for his actions. (04/20/15 Tr., p.22, L.11 - p.24, L.3.) The district
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court subsequently articulated the correct legal standards applicable to its decision and
also set forth its reasons for imposing Cerino's sentence.

(04/20/15 Tr., p.26, L. 9 -

p.27, L.11.) The state submits that Cerino has failed to establish an abuse of discretion,
for reasons more fully set forth in the attached excerpt of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendix A)
Cerino next asserts that the district court abused its discretion when it denied his
Rule 35 motion. (Appellant's brief, p.4-6.) In State v. Huffman, 144 Idaho 201, 203, 159
P.3d 838, 840 (2007), the Idaho Supreme Court observed that an appeal from the ruling
on a Rule 35 motion "does not function as an appeal of a sentence." The Court noted
that where a sentence is within statutory limits, a Rule 35 motion is merely a request for
leniency, which is reviewed for an abuse of discretion. ,kl Thus, "[w]hen presenting a
Rule 35 motion, the defendant must show that the sentence is excessive in light of new
or additional information subsequently provided to the district court in support of the
Rule 35 motion."

.kl Absent the presentation of new evidence, "[a]n appeal from the

denial of a Rule 35 motion cannot be used as a vehicle to review the underlying
sentence."

.kl Accord State v. Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008).

Cerino's Rule 35 motion was not supported by an new or additional information,
and merely requested leniency. (R., pp.145-46.) The hearing on Cerino's motion was
equally brief, lasting less than three minutes. (R., p.159.) On appeal, Cerino made no
specific argument regarding his Rule 35 motion, and merely argues that his sentence
was excessive as originally imposed and, therefore, the district court should have
reduced his sentence pursuant to his Rule 35 motion. (See generally, Appellant's brief.)
Because Cerino presented no new evidence in support of his Rule 35 motion, he failed
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to demonstrate in the motion that his sentence was excessive. Having failed to make
such a showing, he has failed to establish any basis for reversal of the district court's
order denying his Rule 35 motion.
Conclusion
The state respectfully requests this Court to affirm Cerino's conviction, sentence,
and the district court's order denying his Rule 35 motion.

DATED this 30th day of December, 2015.

~LQ~~
Deputy Attorney General
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Paralegal
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MR. SOUZA: Take a one out.
THE COURT: All right. Any other corrections?
MR. SOUZA: No, sir.
THE COURT; Then you may make your recommendation.
MR. SOUZA: Thank you. Your Honor, Mr. Cerino is a
young man. He's 23 years old. He does not have a
significant prior record. This is his first felony.
His prior record really centers around alcohol abuse.
Alcohol is involved in this particular case.
As the PSI would indicate, he does have good family
support. His mother wrote a letter in his support. His
LSI is a 45, which is high. The GAIN assessment
recommends a Level 3 residential, and that he should
follow through with mental health counseling.
Your Honor, I believe Mr. Cerino could benefit from
felony probation. I understand and appreciate the
recommendation of the presentence investigator and the
nature of this offense. However, I do feel given his
age, his lack of record, that I think felony probation
would benefit him. And I think he can comply with those
things that will be required in terms of following
through as far as treatment and counseling.
If that's not a viable alternative to the Court,
then we'd ask the Court to consider retained
jurisdiction. Again, with the LSI and the

1 recommendation of inpatient treatment, that could be
2 accomplished in the form of retained jurisdiction, go to
3 RDU, get evaluated.
And he's anxious to get this behind him. He's been
4
5 incarcerated since the date of this event, last July.
6 So he's done a significant amount of time already and
7 ask the Court to consider one of those options at thls
8 time. Tliank you.
THE COURT: All right. Thank you.
9
Mr, Godfrey.
10
MR. GODFREY: Thank you, your Honor.
11
I concur In the recommendation of the PSI in that it
12
13 recommends that he be placed in a prison, In a
14 correctional facility in the State of Idaho, I make the
15 recommendation that it be six years plus four years.
16 I'll inform the Court that the co-defendant,
17 Ms. Christensen, received four plus six as her sentence.
The State would also request an additional 60 days
18
19 to .suhmit restitution. The victims' mothers have been
20 in contact with my office, and they're still in the
21 process of going through the kind of compensation for
22 some counseling thut will be done once they return home.
So as far as the approval, the State would ask for
23
24 an additional 60 days so crime victims compensation can
25 go through their steps.
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Your Honor, this is a sc.ary case. It really comes
down to just a terrifying situation where two young kids
can be out getting a burger or Ice cream at the store
and end up in such a horrible, terrifying situation
where he's being hit in the back oflhc head with a
baseball bat and being told to drive out to the middle
of nowhere in the reservation.
Just-- it just sends chills up my spine to think
what could have happened, The coulda woulda shouldas, I
know, But It's very concerning, very scary. And I'm so
glad that these kids were proactive in realizing that
they were In a very difficult, impossible, dangerous
situation and fled and got away and were able to stay
away and 1 think, my opinion, saved their Jives.
I'm not going to speculate as to what might have
happened further dowrr the road, but I don't know what
they thought they were going to do witb these two kids
when they were done with them. That's concerning.
That's scary. In fact, that's terrifying.
His kind of nonchalant "I kind of remember but not
really," blaming it on the victims, "they made
conflicting reports. I felt like I was in a dt'cam," all
those kind of statements are not accepting of
responsibility. Den lal of the facts, stating that the
victims made conflicting reports Is just asinine.

1
2

3
4

5
6
7

8
9

10
11
12

13
14

15
16
17
18
19

20
21

22
23
24
25

23

And it's certainly a very serious crime, and we'd
ask that the Court impose that sentence of six plus
four. 'l11ank you, your Honor.
THE COURT: Mr. Souza -Mr. Godfrey, both of your victims are out of state:
right?
MR. GODFREY: Yes, they are.
THE COURT: Mr. Souza.
MR. SOUZA: Thank you, your Honor. Of course we
have a different take on this. There was a contested
p1·elim. There was information taken and evidence taken
in terms of what happened here.
My understanding of the evidence is different than
what counsel's suggesting. My client has taken
responsibility for the charge of which he's pied, the
second-degree kidnapping charge, and that's the case to
which he should he sentenced.
I would indic.ate no prior record and his age. My
understanding of the co-defendant is that there were
prior felonies involved and that particular histoty in
terms of that sentencing.
So we would suggest to the Court here that something
more along the lines of either extended probation and/or
retained jurisdiction would be appropriate, and the
Court then could impose an underlying sentence.
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But again, we think two and four, something like
that, would be appropriate rather than six and four and
ask the Court to consider that option.
Tf-rn COURT: Mr. Cerino, do you want to make a
statement today?
THE DEFENDANT: Yes, your Honor.
(Counsel confers with defendant.)
THE DEFENDANT: Yes, your Honor. I would
respectfully like to say-- respectful like to address
the courts. [ would truly like to apologize to the two
victims and their families for what I've done, and I
wouid aiso apologize to the community for what I've
done. My actions affected the victims, their family,
and myself. I'm very sorry.
And I'm pleading guilty today because I'm taking
full responsibility for what I've done and what I did.
And in my heart it's the rightful thing to do.
From today forward, I'm going to use this as a very
big lesson learned. I hope too the victims and the
families would one day forgive me for what I caused on
July 10th, 2014.
From this day forward, my plans are to address my
issues with alcohol and my mental illness or mental
problems that need to be -- that need to be -- and be a
responsible father and member of the community.
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1 that I have to impose a prison sentence, and I am going
2 to do so.
3
I have reviewed the entire PSI. The defendant did
4 not have any corrections to it. I am going to impose a
5 piison sentence that is going to be five years fixed,
6 five years indeterminate. And I am going to impose
7 court costs of $245,50. The DNA test will be taken care
8 of. I will not impose a fine.
9
r think this is one of those situations where public
10 safety screams for retribution, and that is what I'm
11 doing here.
12
You have the right to appeal my decision. You have
13 42 days to file an appeal. If you cannot afford the
14 cost of an appeal, you have the right to petition to
15 appeal without costs.
16
Thank you, gentlemen.
17
MR. GODFREY: Will the Court grant 60 days for
18 restitution?
19
THE COURT: Yes. I will give you 60 days for
20 restitution.
21
MR. SOUZA: May I be excused, your Honor?
22
THE COURT: You may.
23
(Proceedings adjourned at 9125 a.m.)
24

25
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I would pray the courts to have leniency on me, I
am not a bad person. I just made a horrible mistake,
and I am very sorry.
And that's all I have for you, your Honor.
THE COURT: Ail right. Thank you.
Is there any legal cause why sentence should not be
pronounced at this time?
MR. SOUZA: No, sir.
THE COURT: r have heard and considered the
recommendations of counsel. I have reviewed the PSI
report. I have considered the criteria in the Toohill
decision and in Idaho Code Section 19-2521.
I know defense counsel argues that this case centers
around alcohol abuse and the fact that the defendant has
no prior record. I see this more as a case that centers
around extreme violence and public safety.
I don't believe the statements that the defendant
did not know what he was doing. I do think he
understood what he was doing and that he was doing it
Intentionally.
I think this is a serious case where a couple of
good Samaritans were rewarded with their conduct by a
robbery and a beating or an attempted robbery, whatever
you want to call it.
I don't think there's any question in this case but
26
REPORTER'S CERTIFICATE
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I, STEPHANIE MORSE, Certified Shorthand
5 Reporter #708, State of Idaho, do hereby certify that
6 the foregoing transcript, consisting of Pages 1 to 28,
7 inclusive, is a true and accurate record of the
s proceedings had on the date and at the time indicated
9 therein as stenographically reported by me to the best
1o of my ability and contains all of the material
11 designated in the notice of appeai.
12
IN WITNESS WHEREOF, [ have hereunto set my
13 hand and seal this 7th day of August, 2015.
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